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eux-mSmes; et bien qu'il n'existe pas au-dessus d'eux de pouvoir commun 
capable de les constraindre par la force a l'execution de leurs obligations, il 
n'en sont pas moins tenus en droit d'accomplir celles qu'ils ont contractus. 

It is difficult to imagine why the treaties by which a confederation is 
formed, should not have the same sanction; but if so, what becomes 
of the distinction between the federal state and the confederation, 
which it is the object of this volume to establish ? 

Despite such drawbacks, however, the book before us is not with- 
out substantial merits. The author has made a thorough study of 
the literature of the subject, and his analysis of the views of other 
writers is clear and discriminating. His own criticisms, moreover, 
are often so pertinent and suggestive as to increase the regret that 
his standpoint compels him to be untrue to the general trend of his 
own opinions, and to reject upon fundamental questions the views of 
writers who have done most to clear up the problem of the nature of 
the federal state. Richard Hudson. 

University of Michigan. 

Elements de Droit Constitutionnel. Par A. Esmein, Professeur 
a la Faculty de Droit de Paris, Directeur-Adjoint a l'Ecole Pratique 
des Hautes-fitudes. Paris, 1896. — 841 pp. 

As in his well-known Cours Elkmentaire d'Histoire du Droit Franfais^ 
the author has aimed in this book to " compose a treatise at once 
elementary and scientific"; and at the outset one may acknowledge 
the success with which he has performed his difficult task. Through- 
out the comparative historical method is employed; so that in effect 
the work, though having as its ultimate object an exposition of the 
constitutional law of France, is an elaborate treatise on the develop- 
ment of the forms and principles of self-government in the modern 
state. It is marked by the same care in definition, the same terse 
epigrammatic diction and the same clear analysis which characterize 
the author's great work on Le Mariage en Droit Canonique. Moreover, 
one is struck by his intimate acquaintance with the literature of his 
subject, particularly that which relates to the constitutional history 
of Germany, England and the United States. 

Besides an introduction of twenty-three pages, the book is divided 
into two parts. The first part deals with " Modern Liberty, its 
Principles and Institutions "; and the second, with " The Constitutional 
Law of the French Republic." 

In the introduction, by a series of definitions, the essential 
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analysis of the entire treatise is developed. Constitutional law is 
declared to be "the fundamental part of public law," all whose 
" other branches presuppose its existence," as indeed does private 
law " when the latter appears in written form." Constitutional law 
has three objects. " It determines (1) the form of the state; (2) the 
form and organs of government; (3) the limits of the rights of the 
state." Each of these three objects is defined and discussed in 
the order named. "The state is the juridical personification of a 
nation; it is the subject and the support of public authority; " while 
that which in law constitutes a nation is "the existence in that society 
of men of an authority superior to the individual wills." This author- 
ity, which in its sphere recognizes no " superior or concurrent power, 
is called the sovereignty." It has two aspects: "the interior sover- 
eignty, or the right to command all the citizens composing the nation, 
and even all residents of the territory; and the exterior sovereignty, 
or the right to represent the nation and to bind it in its relations with 
other nations." With respect to form, the " constitution of the inte- 
rior sovereignty," states are distinguished on the one hand as "simple 
and mixed "; on the other, as "unitary and federative." 

Much confusion, he continues, arises through the diverse senses in 
which the word " government " is employed by writers on constitu- 
tional law. First, it is not to be confounded with "sovereignty." In 
the "proper and general sense," government "designates the exercise 
of public authority by the sovereign; c'est la souverainete' mise en 
ceuvre." Again, it is a common fault to use government in the 
restricted " sense of the executive power and its immediate organs." 
This error owes its origin to two facts. In the first place, just as the 
legislative power is the " veritable regulator of the sovereignty," 
though distinct from it, so it is mainly through the executive that the 
action of the government is brought home to the citizen. Secondly, 
it is due to the powerful influence of Rousseau, in whose language 
" sovereign " is synonymous with the " legislative," and " govern- 
ment" with the " executive" power. This confusion makes it all the 
more difficult to distinguish clearly the " government " from the 
" administration " ; and the difficulty is complicated by the fact that 
often, as in the French law, the organs of the government, properly 
so called, act as the organs of the administration. Yet, in reality, 
the two conceptions are quite distinct. Revolution may often change 
the form of the government without essentially affecting the adminis- 
tration : " je dirai que le moteur dtait change" mais que la machine 
n'en continuait pas moins sa marche re"guliere." 
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The first part of Professor Esmein's work is of special interest 
to the student of institutional history. The author has set himself 
the task of searching out and interpreting "the juridical theory of the 
fundamental institutions and superior principles which in the nine- 
teenth century figure in the constitutional law of the West." These 
institutions and principles are traced to two sources, each treated 
under a separate " title." The first title deals with the influence 
of the English constitution on modern institutional forms and ideas. 
The author does not here attempt a systematic history of the English 
constitution, but rather seeks for those " institution-types " which it 
has contributed to the law of free peoples and particularly to that of 
France. With clear insight, much learning and a firm grasp on the 
details of his subject, he shows in five chapters how the English con- 
stitution has become one of the elements of modern liberty. Then 
he discusses the origin and character of representative government, 
the bicameral system, the responsibility of ministers and the parlia- 
mentary or cabinet system of government. In making known to France 
and to Europe in general the principles of English constitutional 
liberty, the influence of Montesquieu, de Lolme and Blackstone is 
especially emphasized. Under the second title of this first 
part, also in five chapters, are considered the principles developed 
through the philosophy of the eighteenth century and proclaimed by 
the French revolution. Rousseau's theories are carefully analyzed, 
and the modern history of the law of nature is traced from the writers 
of the twelfth century onward. The origin of the theory of national 
sovereignty, of the separation of governmental powers, of the rights 
of the individual and the theory of the written constitution are succes- 
sively treated ; and this part of the book, aside from its proper sci- 
entific purpose, constitutes a most important contribution toward 
understanding the forces which produced the French Revolution. 

The second part, dealing with the constitutional law of the 
French Republic, cannot here receive the notice which it deserves. 
It is a very clear and able exposition of the French system of parlia- 
mentary government. No better manual for university or even for 
popular use exists. Indeed M. Esmein, when due allowance is made 
for the narrower field and the more scientific and technical aim of his 
book, has rendered us a service for France comparable to that of 
Mr. Bryce for the sister republic. It is earnestly to be hoped that 
the Droit Constitutionnel will speedily find an English translator. 

George Elliott Howard. 
Stanford University. 



